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Telephone: (415) 617-8900
Facsimile: (415) 676-3000
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770 L Street, Suite 800

Sacramento, CA 95814

Telephone: (916) 447-0700

Facsimile: (916) 447-4781

Attorneys for Petitioner
AMERIPRIDE SERVICES INC.

BEFORE THE STATE WATER RESOURCES CONTROL BOARD

In Re: PETITION OF AMERIPRIDE

SERVICES INC. FOR REVIEW OF PETITION FOR REVIEW
CLEANUP AND ABATEMENT ORDER NO.
R5-2006-0530 Water Code § 13320

California Regional Water Quality Control
Board, Central Valley Region, Order No. R5-
2006-0530

Petitioner AMERIPRIDE SERVICES INC. (“AmeriPride” or “Petitioner”), by and
through its counsel of record, Stoel Rives LLP, hereby requests review by the State Water
Resources Control Board (“State Board”) of certain provisions of Cleanup and Abatement Order
No. R5-2006-0530 (the “Order”), issued by the Regional Water Quality Control Board, Central
Valley Region (“Regional Board”) staff, pursuant to Water Code section 13320 and 23 Cal. Code
Regs. §§ 2050 et seq. Despite requests by the alleged Discharger, Regional Board staff issued the

Order without first holding a public hearing; thus, there is no hearing transcript.'

! Petitioner sent written requests to the Regional Board on August 30, 2006 and September 26,

2006 requesting a hearing on this Order. In addition, during a meeting with the Regional Board

held on August 15, 2006, Petitioner verbally requested that the Regional Board hold a public

hearing before issuing the Order. Via letter dated October 5, 2006, the Regional Board granted
-1-
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1 This Petition for Review (“Petition”) expreésly refers to and incorporates herein the prior
2 | Petition for Reconsideration filed by AmeriPride on May 27, 2003, and supplemented on June 17,
3 | 2003, relating to Order No. R5-2003-0059, and the subsequent Petition for Writ of Mandate filed

in Sacramento Supérior Court (Case No. 04CS00426), because the actions and omissions of

N

Regional Board staff violated the settlement agreement reached in November 2005 in response to
Petitioner’s administrative and judicial challenges of Order No. R5-2003-0059.2
Concurrently with the filing of this Petition, Petitioner requests that the Petition be held in

abeyance pursuant to 23 Cal. Code Regs. section 2050.5(d) pending a mediation currently

O 0 1 N W

scheduled for November 6-7, 2006.% Petitioner reserves the right to supplement and/or augment
10 | the Petition and the Points and Authorities contained herein if the State Board does not grant

11 | Petitioner’s request for abeyance, or should the Petition be removed from abeyance in the future.

12 | 1. NAME AND ADDRESS OF PETITIONER

13 AmeriPride Services Inc.
14 c/o Ms. Rojean Rada, General Counsel
10801 Wayzata Boulevard
15 Minnetonka, MN 55305
Telephone: (952) 738-4200
16 Email: rojean.rada@ameripride.org
17 By and through its attorneys of record:
18 Christopher A. Keele
Stoel Rives LLP
19 111 Sutter Street, Suite 700
San Francisco, CA 94104
20 Telephone: (415) 617-8900
21 Email: cakeele@stoel.com

22 | Petitioner’s final request for a hearing on the Order and placed the Order on the meeting agenda
3 for the Regional Board meeting currently scheduled for December 7-8, 2006.

24 2 To the extent that the Regional Board has breached its settlement agreement with AmeriPride

reached in November 2005, a term of which was AmeriPride relinquishing its right to challenge
25 | the resulting cleanup and abatement order issued in December 2005 (Order No. R5-2005-0721)
(“2005 Order”), AmeriPride expressly reserves its right - which materialized upon the Regional
26 | Board’s breach of the settlement - to challenge the 2005 Order.

27 | 3 In addition, Petitioner filed a Request for Stay of certain provisions of Order No. R5-2006-0530
-3 with the State Board concurrently with the filing of this Petition.
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IL ACTIONS BY THE REGIONAL BOARD THAT PETITIONER REQUESTS THE
STATE BOARD REVIEW.,

AmeriPride owns an industrial laundry in South Sacramento. The laundry facility has
been operated by various owners since the mid-1960s. Prior owners of the industrial laundry
engaged in dry cleaning operations at the site. During construction in 1997, Petitioner discovered
a contaminant plume atbthe site. The plume has generated several lawsuits, including one by
Huhtamaki Foodservice, Inc. (“Huhtamaki”) related to its downgradient groundwater wells.

AmeriPride is herein requesting review of portions of Cleanup and Abatement Order
(“CAO”) No. R5-2006-0530 (the “Order”) adopted by the Regional Board on September 8, 2006,
a copy of which is attached hereto as Appendix A. The Order relates to the AmeriPride site
located at 7620 Wilbur Way in Sacramento, California. Because of the implied retraction of the
2005 Order by Board staff via both the express language of the new Order and as noted in
correspondence from Board staff dated September 8, 2006, AmeriPride herein challenges the
Board’s breach of the November 2005 settlement agreement and, by implication, reasserts its
objections and challenges to the original 2003 Order.

III. THE DATE ON WHICH THE REGIONAL BOARD ACTED.

The Executive Officer of the Regional Board executed Order No. R5-2006-0530 on
September 8, 2006, without the benefit of a public hearing.

IV.  STATEMENT OF REASONS WHY ACTION WAS IMPROPER.

A number of actions taken by Regional Board staff were not based on substantial evidence
in the record and/or were contrary to law, which constitutes an abuse of discretion. Moreover,
portions of the Order and the process by which the Regional Board adopted the Order without
benefit of a public hearing violate Petitioner’s due process rights. Among other reasons, the
Order is fundamentally unfair and not supported by sufficient evidence in that it requires
AmeriPride to pay for Huhtamaki’s interim water, which is limited to Huhtamaki’s actual current
water usage, yet contains a requirement that AmeriPride install two “replacement” wells, which
will have the capacity to provide Huhtamaki with approximately four times the amount of water

that Huhtamaki is currently using.
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A. Regional Board Staff Adopted the Order Without First Holding a Public
Hearing Before the Board, Denying AmeriPride its Right to Due Process.

Although AmeriPride was allowed to comment on a draft Order,* a number of significant
changes and additions were made to the final Order that were not included in the draft version of
the Order. A copy of the draft Order circulated for review and comment is attached hereto as
Appendix B. The final Order contains deadlines that commenced one week after the effective
date of the Order (September 8, 2006 was the effective date of the Order; the first compliance
deadline was September 15, 2006). Therefore, the Regional Board effectively precluded
Petitioner from having sufficient time to comment on the Order and effectively appeal its

contents, which are constitutional and statutory rights that Petitioner enjoys.

B. The Order Contains a Time Schedule For Completion of Tasks that the
Regional Board Knew Petitioner Could Not Meet.

The first compliance date in the Order is September 15, 2006, a mere week from the
purported effective date of the Order. The first compliance date occurs prior to the statutorily-
allotted time period for administrative appeal of the Order, further injuring AmeriPride’s due
process rights. The Regional Board is well aware that Huhtamaki has continuously impeded
Petitioner’s ability to gain access to the Huhtamaki site, and now Petitioner is required to provide
interim water due in part to Huhtamaki’s own actions that have rendered it impossible for
Petitioner to adhere to the Order’s schedule regarding installation of a replacement well. Such
interference was documented in prior correspondence by AmeriPride, which is part of the
administrative record and is therefore incorporated herein.’ By setting immediate inflexible
deadlines, the Order prevents any public hearing before either the Regional or State Board from
occurring before the Order’s first compliance deadline, making it difficult, if not impossible, for

Petitioner to meet the deadlines contained in the Order.

* The Regional Board circulated a draft Order to AmeriPride, Huhtamaki, and other interested
parties for comment on June 28, 2006.

> See, e.g., letter from AmeriPride’s counsel to the Regional Board re: AmeriPride’s Legal
Comments on Draft CAO (Sept. 1, 2006), a copy of which is attached hereto as Appendix C
(without noted exhibits).
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C. The Order’s Provisions Relating to the Volume of Water Petitioner is
Required to Provide to Huhtamaki are Contradictory and are Unsupported
in Fact or by Law.

The Order contemplates that Petitioner and Huhtamaki will mediate their positions
regarding replacement water, yet it unnecessarily and unreasonably sets a potential floor on the
quantity of water that must be provided (1500 gallons per minute (“gpm”)) for two replacement
wells. (Order at page 15, Item 5.) In fact, the requirement that two wells each with a capacity of
1500 gpm is not supported by the evidence in the record. In addition, the Regional Board inserted
language earlier in the Order referencing an August 15, 2006 meeting with Regional Board staff
whereby Petitioner and Huhtamaki agreed to mediate a settlement agreement regarding adequate
water supply replacement. (Order page 9, Item 47.) The Order “requires the mediation to reach
agreement as to quality and quantity, responsibility for risk, and the method of replacement by
October 15, 2006. If, by October 15, 2006, the mediation is unsuccessful, AmeriPride must
comply with the requirements for water replacement in this Order.” (/d.) The provision setting a
floor for quantity of replacement water and the mediation language quoted above is contradictory
and hence fundamentally unfair. The Regional Board’s inclusion of a minimum quantity of water
in the Order undermines the purpose of mediating disputes and eviscerates the provisions in the
Order that not only allow, but support, mediation, which is also a protected right under Water

Code section 13304(g). AmeriPride therefore objects to the amount of replacement water

prescribed by the Order, as it undermines AmeriPride’s statutory right and it provides Huhtamaki
with far more water (approximately four times) than it is currently using.

Moreover, the Regional Board’s specific requirement of the manner in which Petitioner is
to comply with the Order’s provisions requiring Petitioner to supply Huhtamaki with replacement

water is inconsistent with Water Code section 13360° and hinders the parties’ ability to freely

8 Water Code section 13360 provides “No waste discharge requirement or other order of a
regional board or the state board or decree of a court issued under this division shall specify the
design, location, type of construction, or particular manner in which compliance may be had with
that requirement, order, or decree, and the person so ordered shall be permitted to comply with
the order in any lawful manner.”

-5

Petition for Review of CAO R5-2006-0530
Portind3-1564149.1 0092460-00002




"B )

\O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

STOEL RivES LLP
ATTORNEYS AT Law

SACRAMENTO

mediate their disputes, as allowed by Water Code section 13304.7 As noted above, the Order
requires that each replacement well shall have a capacity of 1500 gpm, which not only completely
undermines Petitioner’s right to mediate replacement water claims, but also violates the express
language of Water Code section 13360 wherein the Board is prohibited from prescribing the
means or method by which a discharger is to comply with an Order.

Lastly, the Order requires that Petitioner provide Huhtamaki with the actual cost to
purchase interim replacement water éupplies effective September 15, 2006 (Item 51, page 10).
This provision requires Petitioner to provide Huhtamaki with only the cost to provide replacement

water in an amount that Huhtamaki is actually currently using. This requirement contradicts the

additional provision that Petitioner is to provide replacement water supplies in the form of two
wells and a backup supply that meets or exceeds 3000 gpm, well over four times the amount of
water that Huhtamaki is currently using at its Sacramento facility. Thus, the Regional Board has
failed to consistently define the term “replacement water” within the Order, which is contrary to

law and constitutes an abuse of discretion.

D. The Order is a Clear Breach of the Mediated Agreement Between the
Regional Board and Petitioner.

Under the terms of the settlement reached in November 2005 between Petitioner and the
Regional Board, Petitioner agreed to dismiss its pending lawsuit and to not disagree to undertake
certain remedial measures. As a result of the mediation, the Regional Board agreed to issue a
revised CAO. The measures that Petitioner agreed to carry out were incorporated into the revised
CAOQ, Order No. R5-2005-0721 (Dec. 21, 2005) (“2005 CAO” or “revised CAO”), and were then
carried over to the Order at issue. To the extent possible, AmeriPride has complied with the
terms of the revised CAO. Except in the instance where Huhtamaki has been an obstacle, the
deadlines contained in the revised CAO have been met. AmeriPride conveyed evidence of

Huhtamaki’s interference to the Board via correspondence of September 1, 2006 and the

7 Water Code section 13304(g)(3)” prevents the parties from agreeing on anything related to
replacement water claims that is contrary to the Order.

-6-
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attachments thereto, which chronicled Huhtamaki’s failure to allow AmeriPride access to

Huhtamaki’s property in a timely manner.

E. The Regional Board’s Authority Does Not Allow it to Require Both Damages
and Abatement.

The Regional Board does not have the authority to require damages (interim water
supplies and replacement water) let alone both damages and abatement.® Petitioner should only
be required to provide replacement water for a direct use, and only then until the contamination is
abated. Under the terms of the Order as drafted, the replacement water provision requiring two
replacement wells effectively constitutes damages. The Board should not order “damages”
because Huhtamaki will be unjustly enriched by receiving two new wells to replace a single forty
year-old well; nor does AmeriPride have the opportunity to demonstrate the windfall that
Huhtamaki will receive from the new wells, as well as the cleanup (abatement) of the
contamination. Therefore, to the extent Huhtamaki is unjustly enriched by the replacement of a
single forty year-old well with two new wells, Huhtamaki should be required to compensate
AmeriPride, or the cost of the replacement well should be offset by the amount that Huhtamaki is

unjustly enriched.

F. The Order Reflects the Inconsistent Position of the Regional Board Regarding
Which Earlier CAO, Order No. R5-2003-0059 or Order No. R5-2005-0721,
was Previously in Effect.

For the first time in the final Order,’ the Regional Board has taken the position that the
2005 CAO is not in effect and was rendered moot as such on January 19, 2006, the date that
Huhtamaki filed a Petition for Reconsideration and Stay with the State Board. The Regional
Board has clearly taken inconsistent positions with respect to the effect of the 2005 CAO, most
recently evidenced by the terms of the draft Order contrasted to the terms of the final Order at

issue herein. If the Regional Board’s position is that the 2005 CAO is not in effect and has not

8 Petitioner hereby again incorporates by reference the arguments and information contained in
and relied upon in its Petition for Reconsideration and Stay filed with the State Board on May 27,
2003, as well as the supporting Memorandum of Points and Authorities in Support of Petition for
Reconsideration and Stay, filed with the State Board on June 17, 2003.

? AmeriPride was never given the opportunity to argue this point because this language was not in
the prior draft CAO (issued June 28, 2006) and no public hearing was held.

7.
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been in effect since Huhtamaki filed a Petition for Reconsideration and Stay of the 2005 CAO,
then the Regional Board should not be able to rely on the time limits and the schedule set forth
therein in the Order at issue. The language of the Order in part ignores the 2005 CAO, but then
relies in part on the deadlines and the content of the 2005 Order.

By its own actions, in the new Order the Regional Board continues to rely on the
settlement agreement by including terms of the settlement, such as compliance deadlines and
remediation requirements, which were specifically incorporated into the 2005 CAO as part of the
settlement. The 2005 CAO was expressly intended to be a reflection of the settlement between
Petitioner and the Regional Board that was negotiated and agreed to in November 2005. (See Part
IV.D, supra.) The 2005 CAO did not require Petitioner (AmeriPride) to provide Huhtamaki with
interim water supplies, as that requirement was not part of the settlement agreement between the
parties. In addition, the provision contained in the 2005 CAO, which noted that prior orders are
rescinded only if there is no petition filed with the State Board, is fundamentally unfair to
Petitioner, as construed by the Regional Board in the new Order at issue herein.

The State Board’s February 10, 2006 letter denying Huhtamaki’s Request for Stay noted
that such a request was moot because Huhtamaki “filed a petition to the State Water Board
challenging the [2005 CAO], it appears that the prior CAO is not rescinded and is still in effect . .
.. Because the action being challenged is not currently in effect, a stay of that action is
unnecessary.” (See State Board’s Letter to counsel for Huhtamaki regarding Petition for
Reconsideration and Request for Stay (Feb. 10, 2006).) Nonetheless, once the State Board
dismissed Huhtamaki’s Petition for Reconsideration (via letter dated April 28, 2006), the 2005
CAO became effective again. By unilaterally allowing Huhtamaki the right to petition the 2005
CAO and expressly disallowing Petitioner from doing the same in the text of the 2005 CAO (Item
40), the Regional Board rendered the settlement agreement with Petitioner moot. Thus, inclusion
of the provision stating that filing of a petition will reinstate older orders constitutes a “chilling
effect” on Petitioner’s statutory right to appeal the Order and violated principles of due process
and fundamental fairness. Further, it is AmeriPride’s understanding that Item 40 was included

only to apply in the event that AmeriPride breached the settlement agreement by challenging the
-8-
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2005 CAO, which AmeriPride expressly agreed not to do. However, AmeriPride did not breach
the agreement and did not challenge the 2005 Order. AmeriPride should not now be penalized for
adhering to the terms of the settlement agreement.

The Regional Board’s interpretation of a similar provision contained in the Order at issue
herein differs from the position of the Regional Board in the draft Order (Item #46). Coupled
with the Regional Board’s reliance on various aspects of the 2005 CAO, this demonstrates that
the 2005 CAO was in effect from, at least, April 28, 2006 to September 8, 2006, the date on
which the Order at issue herein was issued by the Regional Board. The Regional Board is now
taking the position, however, that the 2005 CAO was not in effect during that time, which clearly

constitutes a breach of the November 2005 settlement agreement between Petitioner and the

Regional Board.
G. Evidence in the Record Demonstrates that the Volume of Water Petitioner is
Required to Provide to Huhtamaki Should Be Far Less Than is Required by
the Order.

For the following reasons, the amount of water that Petitioner should be required to
provide to Huhtamaki, if any, should be far less than what the Order requires:

e The quantity of water required should be based on Huhtamaki’s actual usage at the
time that the wells were determined to be contaminated. The 1500 gpm
requirement in the Order is not supported by the evidence in the record. Given
Huhtamaki’s average current usage, which is closer to 500-750 gpm from one
well, the requirement for 3000 gpm to be supplied by two water supply wells is
approximately four times the amount Huhtamaki currently uses.

e The Regional Board should allow Petitioner to rely on treated water from operable
unit 3 (“OU-3") (180-270 gpm) as a backup water supply. Otherwise, the
Regional Board is in violation of Water Code section 13360.

e The evidence in the record demonstrates that Huhtamaki’s Chinet well #2 has
never been operated, yet the Order requires Petitioner fo provide a well to replace

Chinet #2.

Petition for Review of CAO R5-2006-0530
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H.

The Order Relies on Factually Incorrect Information.

There are factual errors contained in the Order. Petitioner requests that the Order be

revised as follows:

e Item #15: The Order states that in August 2001, Huhtamaki “changed its water

system so that drinking water in the plant was supplied by a municipal source and
the well water was used only as process water.” This is not accurate. Huhtamaki
first switched from using its well water for drinking water to bottled water, then
switched to a municipal water supply in October 2002, fourteen months after PCE
was detected in Chinet #1.

Item #15: The Order reads that the “concentration of PCE in [Chinet #1] has
continually increased since PCE was detected.” Again, this is not accurate.
Huhtamaki ceased using Chinet #1 in October 2002 when the PCE levels in the
well were 2.9 pug/L.. However, sampling results taken by Huhtamaki from October
2002 through March 18, 2003 (prior to the time Huhtamaki ceased well sampling)
demonstrate that the concentration of PCE in the well decreased after Huhtamaki
ceased pumping the well.

The latter half of Item #62, under the heading “Discharger Liability,” was not
included in the draft Order and therefore Petitioner did not have adequate
opportunity to respond to this inflammatory statement. Furthermore, there are no
facts in the record supporting this statement. This language should be removed

and stricken from the Order: “The Discharger purchased the site in 1983 and

knew, or should have known, at the time that PCE had been used in large

guantities by its predecessor at the site, a large commercial laundry/dry cleaning

operation. The Discharger owns the property, has knowledge of the contamination

and the ability to control the VOC plume. In addition, AmeriPride discharged

PCE in its wastewater, whether or not it used PCE in its operations.” This

language is an invalid unsupported factual finding, presumes facts not before the

Regional Board, and incorrectly implies that the mere presence of PCE in
-10-
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AmeriPride’s wastewater means that AmeriPride discharged wastewater to the soil
and groundwater. AmeriPride has properly discharged and continues to properly
discharge wastewater to the sewer at its facility pursuant to the terms of a
discharge permit issued by the Sacramento Regional County Sanitation District.

e On page 15 of the Order, Item #5 is ambiguous and contrary to law, pursuant to
Water Code section 13360. Water Code Section 13360 states that the Board
cannot specify design, location or particular manner in which compliance with the
Order may be had. Next, item #5 of the CAO reads: “AmeriPride shall install two
wells which supply replacement water of comparable quality and quantity to that
provided by the Chinet #1 and Chinet #2 wells, or another alternative replacement
system, including a back up supply or monetary compensation for a replacement
system. Each replacement well shall be capable of supplying 1,500 gallons per
minute.” The language is ambiguous in that it is not clear whether two
replacement wells and a backup supply are required, or if a backup supply is only
required as part of an alternative replacement system. Moreover, the requirement
that Petitioner provide two replacement wells and a backup water supply is
contrary to the concept of replacement water and the law of continuing versus
permanent nuisance.

o There is not substantial evidence in the record to support the Regional Board’s
statements or inferences that PCE was released by prior owners or from
Petitioner’s sewer lines/wastewater flows. All language alluding to such releases
(or expressly indicating that such releases occurred) should be deleted from the
Order. |

e Under the terms of the Order, if it is discovered that other wells are contaminated,
Petitioner would be required to provide replacement watef (Item #7, page 15).
Regarding future use, the amounts that may be needed in the future are completely
unknown and purely speculative. Potential impacts to other water supply wells are

beyond the scope of the Order. Inclusion of this requirement is prejudicial to
-11-
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Petitioner and is fundamentally unfair, as it does not allow Petitioner to assert
defenses to the position of the Regional Board.

e Item #9, page 10; Item #6, page 15: Huhtamaki is not a party to the Order and
therefore is not bound by the terms of the Order. Therefore, Huhtamaki has no
incentive to reasonably participate in mediation with AmeriPride, to provide
AmeriPride access to its site in a timely fashion, or to provide timely and
reasonable comments on documents and reports that the Order requires Petitioner
to prepare, all of which involve express deadlines in the Order that AmeriPride
alone must adhere to and, if it fails to do so, could render it susceptible to civil
penalties. Huhtamaki’s actions or inactions should not have the effect of rendering
AmeriPride out of compliance with the terms or substance of the Order. Further,
since Huhtamaki is not a named party to the Order, nor is Huhtamaki contributing
to the cleanup, Huhtamaki should not be allowed to “approve” or “disapprove” of
any documents or reports that the Order requires AmeriPride to prepare. In fact,
Huhtamaki should be precluded from impeding Petitioner’s statutorily and
constitutionally protected right to appeal the Order and/or to work with the
Regional Board in negotiating the terms of the Order.

V. THE MANNER IN WHICH PETITIONER IS AGGRIEVED.

Petitioner is required to comply with portions of an Order that are contrary to law, not
based on substantial evidence in the record, and/or beyond the scope of the Regional Board’s
authority, as well as are contrary to prior settlement agreements and were not subject to due
process. Moreover, the requirements to provide replacement water and interim water supplies to
Huhtamaki is a form of damages. For these reasons, Petitioner is aggrieved. By requiring
Petitioner to provide Huhtamaki with interim water and replacement water, in addition to
requiring Petitioner to abate the contamination, provides Huhtamaki with double recovery. The
scope and substance of such double recovery exceed the Regional Board’s authority.

Even if providing replacement water supplies and an interim water supply is within the

authority of the Regional Board, the Board acted improperly as there is insufficient evidence to
-12- ‘ '
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support the Board’s decision. In fact, substantial evidence exists that is contrary to the provisions
in the Order and the law regarding replacement water, among other provisions of the Water Code
as set forth herein.

Furthermore, the provisions of the Order violate the November 2, 2005 settlement
between Petitioner and the Regional Board that occurred during mediation of the first CAO
issued by the Regional Board to Petitioner in this matter, Order No. R5-2003-0059. The Regional
Board’s failure to adhere to the November 2, 2005 settlement agreement constitutes a failure to
follow the law, and failure to adhere to the provisions as agreed upon by the Petitioner and the

Regional Board in settlement, as those provisions were addressed and included in the 2005 CAO.

V1. THE SPECIFIC ACTION BY THE STATE BOARD OR REGIONAL BOARD
THAT PETITIONER REQUESTS.

Petitioner respectfully requests that the State Board do the following:

1. Stay implementation and enforcement of the Order until the legal issues can be
heard, and the parties can attempt mediation;

2. Remove the Regional Board’s requirement that AmeriPride pay for interim water
supplies effective September 15, 2006;

3. Revise the Regional Board’s requirement that AmeriPride shall provide
Huhtamaki with two replacement wells each with a capacity of 1500 gpm;

4. Find that certain provisions of the Order are not supported by substantial evidence;

5. Find that the Regional Board’s findings are insufficient to support the Order;

Reinstate the 2005 Order as it relates to settled issues;

=N o

Place this Petition in abeyance until the legal issues are resolved by mediation; and
8. Conduct or require that the Regional Board conduct a public hearing regarding the

provisions of the Order.
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VII. STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL
ISSUES RAISED HEREIN.

Petitioner contends that the portions of the Order discussed in Part IV, supra, are not
based on substantial evidence in the record, are contrary to law, and constitute and abuse of
discretion by the Regional Board, as well as violate Petitioner’s due process rights.

A. Standard of Review.

Pursuant to Water Code section 13320(c), the State Board may find that the actions of the
Regiopal Board were inappropriate or improper. (Water Code § 13320(c).) Upon finding that the
actions of the Regional Board were inappropriate or improper, the State Board may direct that the
appropriate action be taken by the Regional Board, refer the matter to any other state agency
having jurisdiction, take the appropriate action itself, or take any combination of those actions.
({d)

B. Actions Taken by the Regional Board Must Be Based on Substantial Evidence
in the Record.

In determining whether an action of the Regional Board was appropriate and/or proper,

the State Board must weigh whether there was substantial evidence in the record, taken as a

whole, to support the Regional Board’s action. (See, e.g., In re Ventura County Citizens to Stop
Towland Landfill, Order No. WQ 98-02 (Apr. 16, 1998).) Under the substantial evidence
standard of review, the reviewing entity regards the weight and sufficiency of evidence submitted
regarding matters of administrative discretion and will sustain an agency’s decision if substantial
evidence supports the decision. (Floresta, Inc. v. City Council of San Leandro, 190 Cal. App. 2d
599, 608-09 (1961).)

C. AmeriPride’s Right to Appeal is Constitutionally Protected.

Petitioner’s right to pursue administrative appeals is expressly allowed under California
law and is protected by the state Constitution. (See, e.g., De Anza Santa Cruz Mobile Estates
Homeowners Ass’nv. De Anza Santa Cruz Mobile Estates, 94 Cal. App. 4th 890 (2001);
Matossian v. Fahmie, 101 Cal. App. 3d 128 (1980); Cal. Water Code §§ 13320(a), 13330; 23 Cal.
Code Regs. § 2050.) The right to file an appeal implicates due process considerations, “to the

extent that tort damages are based on evidence that a defendant filed motions, appeals and other
-14-
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legal proceedings during the course of litigation, or opposed motions filed by the other party.”
(De Anza, 94 Cal. App. 4th at 918 (internal citations omitted).) Moreover, “[t]he right to petition
for redress of grievances is a basic right guaranteed by the state and federal constitution [and a]
person’s right of access to judicial and quasi-judicial bodies to decide controversies is a
fundamental component of our society and cannot be impaired by the threat of punishment or
retaliation.” (Id. at 919 (citing California Teachers Assn. v. State of California, 20 Cal. 4th 327,
339, 356 (1999)).)

AmeriPride is acting fully within its protected rights in filing this Petition seeking review
of the Order. The Regional Board imposition of compliance deadlines that fall within one week
of the effective date of the Order, well within the 30-day period Petitioner has to file this
administrative appeal, is fundamentally unfair and violates Petitioner’s due process rights.

As noted above, Petitioner respectfully reserves the right to augment the Petition and the
Points and Authorities contained herein if the State Board does not grant Petitioner’s request for

abeyance, or should it be removed from abeyance in the future at the request of Petitioner.

D. The Regional Board’s Actions were Not Based on Substantial Evidence in the
Record, are Contrary to Law, and Violate Petitioner’s Due Process Rights

In summary, the portions of the Order that AmeriPride wishes the State Board review are
as follows:

e Failure to provide AmeriPride due process right to a public hearing.

e The Order contains a schedule for completion of tasks that the Regional Board
knows cannot be met. This action is contrary to law, violates Petitioner’s due
process rights as noted above, and constitutes an abuse of discretion.

¢ Asnoted in the Order itself (Order at p. 3, Item 14), the volume of water Petitioner
is required to provide to Huhtamaki is based on only two discrete measurements of
water usage, both of which are over 12 years old. Data demonstrate that on
average, Huhtamaki currently uses no more than 750-800 gpm. of water per month.
Thus, the Regional Board’s determination that Petitioner is required to provide

Huhtamaki with two replacement wells, each with a 1500 gpm capacity, is not

-15-
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based on substantial evidence. In fact, the weight of the evidence in the record
demonstrates that the amount of replacement water required under the Order
should be no more than 8§00 gpm.

e The Regional Board improperly and unlawfully relies on the April 2003 CAO,
Order No. R5-2003-0059. The more recent 2005 CAQ, Order No. R5-2005-0721,
remained in effect until September 8, 2006. The 2005 CAO, however, did not
contain requirements for the provision of interim water supplies. Therefore, the
Regional Board’s inclusion of the requirement that Petitioner provide Huhtamaki
with interim water supply is not based on substantial evidence in the record. In
fact, the requirement is contrary to law and constitutes a breach of the November
2005 settlement between Petitioner and the Regional Board.

¢ Provisions of the Order breach the agreement between the Regional Board and
Petitioner, agreed upon during mediation on November 2, 2005, specifically
reflected in the 2005 CAO. Thus, the Regional Board acted contrary to law and
abused its discretion in issuing the Order.

e Pursuant to the settlement agreement, the Regional Board should be estopped from
ordering anything that is contrary to the provisions of the 2005 CAO.

e The Regional Board failed to include water from OU-3 (approximately 180-

270 gpm) as a valid backup supply for Huhtamaki in the Order. According to
Water Code section 13360, the Regional Board cannot prescribe the method by
which Petitioner is to provide replacement water to Huhtamaki. Therefore,
Petitioner should be allowed to rely on any volume of water produced by OU-3 as
constituting all or part of a backup water supply for Huhtamaki. The failure to
include water from OU-3 as a valid backup water supply constitutes an abuse of
discretion and is contrary to law.

VIII. STATEMENT OF TRANSMISSION OF PETITION TO REGIONAL BOARD.

A copy of this Petition is being concurrently transmitted to the Executive Officer of the

Central Valley Regional Water Quality Control Board as of the date of filing of this document.
-16-
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The M_emorandum of Points and Authorities will be submitted 10 working days after Petitioner
receives a copy of the transcript of a public hearing regarding the CAO. Via letter dated

August 30, 2006 and again on September 26, 2006, Petitioner formally requested in writing that
the Regional Board hold a public hearing to discuss the provisions that the Regional Board to
include in the Order. The Regional Board denied Petitioner’s request for a public hearing when it
issued the Order on September 8, 2006 without allowing for public comment and participation at

a public hearing prior to issuance of the Order.

IX. STATEMENT REGARDING WHETHER THE SUBSTANTIVE ISSUES OR
OBJECTIONS CONTAINED HEREIN WERE RAISED BEFORE THE
REGIONAL BOARD.

AmeriPride was not given the opportunity to have a public hearing on the draft Order.
Therefore, changes were made and provisions were added to the Order without notice prior to,
and opportunity for comment by, the public. Thus, it is likely that not all of the substantive issues
contained herein were raised before the Regional Board, due to the lack of a public hearing,
and/or the lack of opportunity for the public and Petitioner to provide comments on the changes
and additional information contained in the Order.

Although Petitioner engaged in various meetings and written correspondence regarding
the Order with the Regional Board, the Regional Board never circulated a draft Order for public
comment and hearing prior to the issuance of the Order on September 8, 2006; the draft Order
was only circulated to Petitioner, Huhtamaki, and those parties listed on the Regional Board’s
interested parties list for the AmeriPride site. As noted on the transmittal letter for the Order, via
letter dated August 30, 2006, Petitioner requested a hearing before the Regional Board regarding
issuance of the Order. Petitioner again requested a hearing before the Regional Board via letter
dated September 26, 2006. The Regional Board, howeVer, issued the Order without allowing

Petitioner a public hearing, as was timely requested by Petitioner. To date, the Regional Board

1 In the September 8, 2006 transmission of the Order, the cover letter from the Regional Board
noted that “AmeriPride may request that the Regional Board consider whether to ratify this Order
at a future Regional Board meeting.” Via letter dated October 5, 2006, the Regional Board
granted Petitioner’s numerous requests for a hearing on the Order and placed the Order on the
meeting agenda for the Regional Board meeting currently scheduled for December 7-8, 2006.
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has not provided the public with any opportunity to provide comments on the new language
contained in the final version of the Order. Instead, the Regional Board noted in the Order
transmittal letter that Petitioner “may request that the Regional Board consider whether to ratify
this Order at a future Regional Board meeting.” Petitioner did its best to con\./ey its position on
the issues and objections contained herein in both writing and orally before Regional Board staff
during various meetings, yet was unable to raise such issues and objections in a formal hearing
before the Regional Board, as repeatedly requested. Via letter dated October 5, 2006, the
Regional Board granted Petitioner’s numerous requests for a hearing on the Order and placed the
Order on the meeting agenda for the Regional Board meeting currently scheduled for December
7-8, 2006, three months after the effective date of the Order.
X. INTERESTED PARTIES.

The attached Order (Appendix A) contains a list of the names and addresses of interested

parties.

DATED: October 10, 2006.

Stoel Rives Lip

h
By: i e
CHRISTOPHER A. KEELE
Attorneys for Petitioner
AMERIPRIDE SERVICES INC.
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Californi{ Regional Water Quality Cor ol Board

\‘./ Central Valley Region

. Robert Schneider, Chair

Arnold

Linda S. Adams Sacramento Main Office
I . Schwarzenegger
Secrerary for 11020 Sun Center Drive #200, Rancho Cordova, California 95670-6114 warzencee
" brotection Phone (916) 464-3291 + FAX (916) 464-4645
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8 September 2006

CERTIFIED MAIL
7006 0100 0000 5887 1333

Ms. Rojean Rada
AmeriPride Services, Inc.
10801 Wayzata Blvd.
Minnetonka, MN 55305

TRANSMITTAL OF CLEANUP AND ABATEMENT ORDER NO. R5-2006-0530,
AMERIPRIDE SERVICES, INC., AND VALLEY INDUSTRIAL SERVICES, INC.,
7620 WILBUR WAY, SACRAMENTO, SACRAMENTO COUNTY

Enclosed is Cleanup and Abatement Order No. R5-2006-0530 (Order) issued to AmeriPride
Services, Inc., and Valley Industrial Services, Inc., (AmeriPride) for cleanup of pollution at the
7620 Wilbur Way site in Sacramento. This Order replaces and supercedes Cleanup and
Abatement Order No. R5-2003-0059. '

Discharges of waste from the AmeriPride site poliuted groundwater used as a source for
production water by Huhtamaki Americas (Huhtamaki) at 8450 Gerber Road, Sacramento.
This Order directs AmeriPride to provide to Huhtamaki, by 1 April 2007, permanent
replacement water of comparable quality and quantity to what the Chinet #1 and Chinet #2
wells were capable of producing before being impacted by volatile organic compounds, and,
by 15 September 2006, to begin paying Huhtamaki its costs of continued use of its interim

supply.

AmeriPride and other interested persons received a draft copy of the Order and were provided
an opportunity to submit written comments by 11 August 2006. Comments were received
from AmeriPride and from Hutamhaki and discussed in a meeting with both parties on

15 August 2006. In a 30 August 2006 letter, AmeriPride requested a hearing before the
Central Valley Regional Water Quality Control Board (Regional Board) regarding issuance of
this Order. It is critical that this Order be issued now to assure that remediation and water
supply issues are addressed in a timely manner. AmeriPride may request that the Regional
Board consider whether to ratify this Order at a future Regional Board meeting. Regardless of
such a request for consideration, the Order is in effect as of the date of the signature. For any
person aggrieved by this Order, including AmeriPride, to preserve its rights under the Water
Code, the State Water Resources Control Board must receive a petition for review of this

California Environmental Protection Agency

Q'g‘ Recycled Paper
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Cleanup and Abatement Oru.of 2 8 September 2006

No. R5-2006-0530

Order within 30 days of the date of this Order. The procedures for filing petitions are found at
Title 23 California Code of Regulations Sections 2050 et seq.

If you have any questions, please call Susan Timm at (916) 464-4657.

Do & Al

JACK E. DELCONTE
Assistant Executive Officer

cc: Ms. Frances McChesney, OCC, State Water Resources Control Board, Sacramento
Mr. Ken Pogue, Attorney Generals Office, Sacramento - -
Mr. Carl Lischeske, Department of Health Services, DW Field Operations Branch,
Sacramento
Ms. Jim Carlisle, Office of Environmental Health Hazard Assessment, Sacramento
Mr. Mark Loutzenhiser, Sacramento Metropolitan Air Quality Management District,

Sacramento ,
Mr. Barry Marcus, Environmental Management Department, Sacramento County,

Sacramento

Mr. Glen Del Sarto, Sacramento Regional County Sanitation District, Sacramento
Mr. Joseph Peter, AmeriPride Services Inc., Minnetonka, MN

Mr. Lee Smith, Stoel Rives, LLP, Sacramento

Mr. Christopher Keele, Stoel Rives, San Francisco

Mr. Stephen Darmody, Shook, Hardy & Bacon, Miami, Florida

Mr. L. John Nelson, Shook, Hardy & Bacon, Kansas City, MO

Ms. Rochelle Stringer, Huhtamaki Americas, DeSoto, Kansas

Mr. Craig Komulainen, Huhtamaki Americas, Sacramento

Mr. John Poulos, Pillsbury Winthrop, LLP, Sacramento

Mr. Phillip R. Scaletta, Ice Miller, Indianapolis, Indiana

Mr. Mike Thomas, Downey, Brand, Seymour & Rohwer, LLP, Sacramento
Mr. Mark D. Anstoetter, Shook, Hardy & Bacon, Kansas City, Missouri

Mr. Mitch Dion, California American Water Company, Sacramento

Mr. David Cooke, Allen, Matkins, Leck, Gamble & Mallory, San Francisco
Mr. Jeff Thuma, Delta Environmental Consultants, Inc., St. Paul, Minnesota
Mr. Christopher Alger, Iris Environmental, Oakland

Mr. Stephen Carlton, GeoTrans, Inc., Rancho Cordova

Mr. Andy Gremos, Keramida Environmental, Inc., Indianapolis, indiana
Mr. Dave Brown, Zimmer Custom Made Packaging, Sacramento

Mr. Joseph Turner, Brown and Caldwell, Sacramento

Mr. Joe Niland, Montgomery Watson Harza, Sacramenio

Ms. Dee Lewis, Sacramento

Mr. Michael Fernandez, TOSC, Corvallis, Oregon

Ms. Jane Williams, Rosamond



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION -

CLEANUP AND ABATEMENT ORDER NO. R5-2006-0530
FOR
AMERIPRIDE SERVICES, INC., AND
VALLEY INDUSTRIAL SERVICES, INC.
7620 WILBUR WAY, SACRAMENTO
SACRAMENTO COUNTY

This Order is issued to AmeriPride Services, Inc. (AmeriPride) and Valley Industrial
Services, Inc., (hereafter collectively referred to as Discharger) based on California
Water Code Division 7, in particular provisions of California Water Code Section 13304,
which authorizes the Central Valley Regional Water Quality Control Board (hereafter
Regional Water Board) to issue a Cleanup and Abatement Order, and California Water
Code Section 13267, which authorizes the Regional Water Board to require submittal of
technical and monitoring reports.

The Regional Water Board finds, with respect to the Discharger’s acts or failure to act,
the following:

BACKGROUND

1. AmeriPride owns and operates an industrial laundry under the name AmeriPride
Uniform Services on its property at 7620 Wilbur Way (hereafter referred to as the
site) in Sacramento, Sacramento County. The site encompasses approximately 4.6
acres, as shown on Attachment 1, which is made part of this Order. Also shown on
Attachment 1 are the locations of monitoring wells and water supply wells affected or
potentially affected by the tetrachloroethylene (PCE) groundwater plume, which
emanates from the site.

2. Valley Industrial Laundry constructed the original industrial laundry facility at the site
in the mid-1960s. The original facility was approximately 16,000 square feet in size.
Valley Industrial Laundry performed laundry-cleaning services including dry cleaning
and water washing. In 1972, Valley industrial Laundry transferred all of its assets to
Valley Industrial Services, Inc., a newly created, wholly owned subsidiary of Valley
Industrial Laundry. Petrolane, inc., a California corporation, then purchased the
stock of Valley Industrial Services, Inc. in exchange for Petrolane stock. As a result
of this 1972 transaction, Valley Industrial Services, Inc. became a wholly owned
subsidiary of Petrolane, Inc.

3. In 1980, the facility building was expanded to approximately double its size.
4. In 1983, Petrolane sold all California laundry facilities, including the site, to Mission

Industries. Because of anti-trust concerns raised by the federal government,
Mission Industries sold the site to Welch’s Overall Cleaning Company, Inc. (Welch’s)
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within days of acquiring the site.

5. Welch's operated the facility until 31 December 1998 when Welch's was merged into
AmeriPride, its parent company. Welch's and AmeriPride expanded the facility,
adding a total of approximately 21,000 square feet in 1990 and 2000.

6. Although Valley Industrial Laundry and/or Valley Industrial Laundry, Inc., and Valley
Industrial Services, Inc. may have dissolved, during their existence they had
insurance policies that, if located, may provide coverage related to this Order. As
former owners of the site and operators of the laundry facility, these entities caused
or permitted waste to be discharged to waters of the state where it has created and
threatens to create a condition of pollution or nuisance. '

7. The dry-cleaning solvent, PCE, reportedly was used at the site from the early 19605
to 1982. '

8. AmeriPride is in litigation with other parties to determine, as between the parties to
the litigation, responsibility to pay for cleanup.

9. According to State Water Resources Control Board (State Board) precedent and
pursuant to California Water Code Section 13304, AmeriPride, as the current owner

of the site, is a responsible party.

10.1n 1997, during remodeling work, AmeriPride detected volatile organic compounds
(VOCs), including PCE and trichloroethylene (TCE), in near-surface soil beneath the
site at concentrations up to 7,800 micrograms per kilogram (ug/kg) and 69 pgrkg,
respectively. AmeriPride conducted additional soil investigations including passive
soil gas sampling, Geoprobe ® soil boring sampling, and soil vapor extraction (SVE)
pilot tests to determine the extent of the PCE in soil gas and possible soil cleanup
alternatives. SVE wells were installed prior to expansion of the building and have
since been connected to an SVE remediation system. The SVE system has been
operating intermittently since 14 August 2003.

11. AmeriPride conducted a series of groundwater investigations to determine the lateral
and vertical extent of PCE, and its degradation products, TCE and cis-1,2
dichloroethylene (cis-1,2 DCE) pollution. The groundwater PCE plume extends
approximately 2,000 feet laterally in the.downgradient direction (to the east) and to
depths in excess of 200 feet below ground surface (bgs). The maximum PCE, TCE
and cis-1,2 DCE concentrations detected in groundwater during October 2002 were
11,000 microgram per liter (ug/L) PCE in monitoring well MW-1, 220 pg/L TCE in
monitoring wells MW-1 and MW-20, and 750 pg/L cis-1,2 DCE in monitoring well
MW-20. :

12 Unsaturated soils beneath the site consist of laterally and vertically variable silts,
clays and silty sands underlain by a relatively continuous layer of sand and gravel
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with cobbles up to 30 feet thick. Groundwater is first encountered immediately
below the sand/gravelicobble layer at a depth of approximately 75 feet bgs.
Saturated sediments consist of inter-bedded fine- and course-grained materials to
depths of greater than 600 feet bgs. Groundwater flow at all of the depths monitored
for plume definition is generally to the east/northeast; however, groundwater flow
directions are influenced by pumping wells screened in various zones within the

aquifer system.

13. Several municipal and domestic supply wells are located within the vicinity of the
site, as shown on Attachment 1. In August 2001, PCE was detected in groundwater
at a concentration of 78 ug/L in the California-American Water Company (Cal-Am)
Wilbur #1 municipal supply well, which was on the northeast boundary of the site.
During peak summer demand in 2001, the Wilbur #1 well was pumped at 900
gallons per minute. The Wilbur # 1 well was screened below 426 feet bgs. The
PCE detection was confirmed in November 2001 and the Wilbur #1 well was taken
off line on 15 November 2001. On 21 January 2003, the California Department of
Health Services (DHS) advised Regional Water Board staff that, in accordance with
DHS Policy Memo 97-005, wellhead treatment would not be allowed on the Wilbur
#1 well until full compliance with the policy can be demonstrated. Cal-Am
discontinued use of the Wilbur #2 well, located approximately 500 feet south of the
site, on 16 December 2001, due to the proximity to the PCE plume, even though
PCE has not been detected in the Wilber #2 well using a detection limit of 0.5 pg/L.

14. Huhtamaki Americas (Huhtamaki) operates a paper plate manufacturing facility at
8450 Gerber Road, approximately 1800 feet east of the AmeriPride site. The
Huhtamaki facility used groundwater in its manufacturing process and for drinking
water at the facility. The groundwater was supplied by Huhtamaki's on-